~Case 4:05-cv-00329-GKF-PJC  Document 2167-8 Filed in USDC ND/OK on 06/05/2009 Page 1 of 15

Exhibit D



Case 4:05-cv-00329-GKF-PJC  Document2167-8 Filed in USDC ND/OK on 06/05/2009 Page 2 of 15

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

W. A. DREW EDMONDSON, in his
capacity as ATTORNEY GENERAL
OF THE STATE OF OKLAHOMA and
QKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the
TRUSTEE FOR NATURAL RESOURCES
FOR THE STATE OF OKLAHOMA,

Plaintiff,

va, 4:05-CV=-00329-TCK-5AJ

TYSON FOODS, INC., et al,

Defendants.
VOLUME I OF THE VIDEOQTAPED

DEPCSITION OF MICHAEL McGUIRE, PhD, produced
as a witness on behalf of the Plaintiff in the above
styled and numbered cause, taken on the 18th day of
March, 2009, in the City of Tulsa, County of Tulsa,
State of Oklanoma, before me, Kristen Holmes, a
Certified Shorthand Reporter, duly certified under
and by virtue of the laws of the State of Cklahoma.

4175368f-aafa-48fe-9eb2-65bed 5284151
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MICHAEL McGULRE, PhD, VOLUME 1, 3-18-03

2
1 A P P E A R A N C E =&
2
3 FOR THE PLAINTIFFES: Ms. Kelly Burch
Asst. Attorney General
4 313 N.E. 2lst Street
Oklahoma City, OK 73105
5
6 FOR TYSON FOODS: Mr. Jay Jorgensen
Attorney at Law
7 1501 K Street, N.W.
Washington, DC 20005
8
9 FOR CARGILL: Mr. Colin Tucker
Attorney at Law
10 100 West 5th Street
Suite 400
11 Tulsa, OK 74103
12
FOR SIMMONS FOODS: Ms. Vicki Bronson
13 Attorney at Law
211 East Dickson Street
14 Fayetteville, AR 72701
(Via phone)
15
16 FOR PETERSON FARMS: Mr. Scott McDaniel
Mr. Craig Mirkes
17 Attorneys at Law
320 South Boston
18 Suite 700
Tulsa, CK 74103
19
20 FOR GEORGE'S: Mr. Woodson Bassett
Attorney at Law
21 221 North College
Fayetteville, AR 72701
22
23
24
25

TULSA FREELANCE REPORTERS
918-587-2878

A4175368f-aa0a-48fe-9eB82-95ba4528af51
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MICHAEL McGUIRE, PhD, VOLUME I, 3-18-09
3
I N D E X
WITNESISS PAGE
MICHAEL McGUIRE, #hD
Direct Examination by Ms. Burch 5
Signature Page 258
Reporter's Certificate 259

TULSA FREELANCE REPORTERS

918-587-2878
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MICHAEL McGUIRE, PhD, VOLUME I, 3-18-09

236

but there are dozens at least, 1f not hundreds, of
non-paramnetric statistical tests for a variety of
purposes.

Q What does non-parvametric mean?

A Tike I mald, it —— it's == it means what it's
not. It's not a parametric analysis, which is only
allowed for data that's normally distributed.

That's my definition of it, and I think 1t's pretty
close to what you'll find in a stat book.

9] pid you discuss with Clifton Bell the
difference in the zample sizes or the observation =--
numbers of ohserve -- I'm going to start over., Did
you discuss with Clifton Bell the differences in the
nunber of observatiens in the various datasets and
whether cor not that might affect the comparison?

A Yes, I did.

Q and ~- and can you describe the nature of that
conversation?

A Yes, These dataser comparisons are really
vnusual compared to what we nermally have to work
with when we're doing comparisons of environmental
data. Usually we have too little information. 1In
these cases, we had, in seme cases, many dorens, 1if
not hundreds to thousands of data points. The

danger -- there's a separate danger with these large

05:53PM

05:53FM

0G:54PM

05:54PM

05:54PM

TULSA FREELANCE REPORTERS
918-587-2878

4175368f-aa0a-4ife-He82-95ba4528af51
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHEEN DISTRICT CF OKLAHOMA

W. A, DREW EDMONDSON, in his )
capacity as ATTORNEY GENERAL )
OF THE STATE OF OKLAHCMA and )
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the
TRUSTEE FOR NATURAL RESQURCES
FOR THE STATE OF OKLAHOMA,

4:05-CV=-00329-TCK-5AJ

V5.

)

)

)

)

)

)
Plaintiff, )
)

)

)
TYSON FOODS, INC., et al, )
}

)

Defendants.

VOLUME II QF THE VIDECTAPED
DEPOSITION OF MICHAEL McGUIRE, PhD, produced
as a witnessz on behalf of the Plaintiff in the above
styled and numbered cause, taken on the 19th day of
March, 2009, in the City of Tulsa, County of Tulsa,
State of Oklahoma, before me, Kristen Holmes, a
Certified Shorthand Reporter, duly certified under
and by virtue of the laws of the State of Oklahoma.

a0648e3d-4588-46d9-be7c-45558098cf62
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MICHAEL McGUIRE, PhD, VOLUME I[I, 3-19%-09
262

FOR

FOR

FOR

FOR

FOR

FOR

A P P E A R A N C E 5

THE PLAINTIFFS: Ms. Kelly Burch
hsst. Attorney General
313 N.E. 21st Street
Oklahoma City, OK 73103

TYSON FOODS: Mr. Jay Jorgensen
Attorney at Law
1501 K Street, N.,W.
Washington, DC 20003

CARGILL: Mr. Colin Tucker
Attorney at Law
100 West Sth Street
Suite 400
Tulza, OK 74103

PETERSON FARMS: Mr. Craig Mirkes
Attorney at Law
320 Scuth Boston
Suite 700
Tulsa, OK 74103

GECRGE'S: Mr. Woodscn Bassett
Attorney at Law
221 North College
Fayvetteville, AR 72701

SIMMONS FOQDS: Mr. Bruce Freeman
Attorney at Law
One Williams Center
Suite 4000
Tulsa, CK 74172

TULSA FREELANCE REPORTERS
918-587-2878

e064803d-458e-46d9-be7c-45559098¢f62
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MICHAEL McGUIRE, FhD, VOLUME TI, 3-19-09
263

WITNESZSS PAGE
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Signature Page 505
7 Reporter's Certificate 506

10
11
12
13
14
15
16
17
18
12
20
21
22
23
24
25

TULSA FREELANCE REPORTERS
918-587-2878

e064883d-458e-4609-baTc-45550098cf62



- Case 4:05-cv-00329-GKF-PJC  Document 2167-8 Filed in USDC ND/OK on 06/05/2009 Page 9 of 15

MICHAEL McGUIRE, PhD, VOLUME TT, 3-15-02

366
] What was the purpose of this compariseon that
i you did?
3 A The purpose was to see if the TOC levels in --
4 in the IRW, as represcnted by the TOC data L[rom the
5 IRW utilities, was in any way wildly different from 10:25AM
G TOC levels in the rest of the United States.
7 0 And are you comparing, when you're doing this,
2 the average value for the Illineis River wversus the
) average value for the United States?
10 A In ~- in Chese non-parametric statistic 10:30A8M
11 comparisons, you're actually comparing the medians
12 as opposed te the averages.
13 Q So it's & comparison of the median values for
14 the entire United States?
i5 A Tes. 10:30AM
16 Q Locking at your Figure 6, is it -- are there
17 values for TOC from these 286 utilities that are
18 lower than the values that were observed in the
19 Tllincis River watcrshed?
20 S Yes., 10:31AM
21 ] Were there some higher?
27 - Well, let me amend that. There were values
23 that were cqually low because the lowest values at
24 both datasets was the lowest limit of detecticn of
25 the analytical method that was being used. 5o, in 10:312M

TULSA FREELANCE REFORTERS
918-587-2878

a0643e3d-4500-46d9-be7c-45559098¢182
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M1CHAEL McGUIRE, PhD, VOLUME [T, 3-182-0%

373
1 you have literally nationwide coverags, even though
o it was only 18 months. I think that it's pretty
3 representative of what is ocut there in the way of
4 TOC and raw water supplies in this country. This
5 also tracks with my further expericnce in dealing 10:43AM
& with water utilitics in the southeastern United
7 States, in the west, in New York State. I have
8 noever seen any data that is wildly different from
9 the ICR data. I haven't done any statistical
10 comparisons, but it's based on my expericnce in 10:432M
11 working with water utilities around the United
i2 States since this data was collected,
13 9 So this data tells us what the median TOC
14 value was for the catire United States in 1% == in
15k the period petweeon 1987 and 19887 10:44RM
16 Fiy That's right,
17 Q Do you have any idea what it's like now?
18 - I don't have the data teo do that analysis
19 right naw.
20 Q Did you discuss any concerns with Clifton Bell 10:44AM
21 about comparing datasets from these two different
22 time periods?
23 R No. That was not his charge. His charge was
24 to do the statistical analysis., My charge was te --
25 to do the jnterpretation as to what that meant. 10;44AM

TULSA FREELANCE REPORTERS
918-587-2878

a0648e3d-4580-46d9-be7c-45553098¢f62
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MICHAEL McGUIRE, PhD, VOLUME II, 3-19%-0%

374

Q Right, but did you -- did -- did he -- you or
he -~ you and he disguss whether or not it was
statistically valid teo compare datasets from two
different time periods?
a Yes,

MR. JORGENSEN: Objection.
i} Yes, He was —-- it was very clear that these
were what are called unpaired datasets, that they
were collected at different times and different
places, and Mann and Whitney U is perfectly valid
for comparing those twe datasets.
Q Have you ever used Mann and Whitney U to
compare datasets from two different time periods?
A I've used the statistics dozens of times in my
career to compare all kinds of datascty collected at
different times, dilferent places, through different
circumstances. It's -=- you know, it's a
non~parametric statistical test that is exaetly for
this purpose.
Q Okay. I guess maybe the guestion is -- that I
have iz, have you used it befere to compare datasets
that are collected with such large differences
betwsen the time perieds, you know, onc '87 to '98,
one 2002 to 2008; have you donc anything quite like

that before with the Mann-Whitney U statistieal

10:45AM

10:458M

10:45AM

10:45AM

10:46AM

TULS5A FREELANCE REPCRTERS
918-587-2878

a0648e3d-4588-46d9-beTc-45559098¢162
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MICHAEL McGUIRE, PhD, VQLUME II, 3-19-09

421

upon a survey or sampling.
Q pid you do a statistical analysis comparing
the median TOC data for -- from Lake Tenkiller water
intakes to the modian TOC data collected from the
Broken Bow water treatment plant intakes? 12:42PM
A Yes,
Q Did you do that statistical analysis yourself
or did Clifton Bell do it?
A He did it under my supervision and direction.
0 Iz that analysis reflected in Lhe January 12:42FPM
12th, 2009 memo that we discusscd earlier? I'm
not --
FS Yes, 1t is.
0 What is the exhibit naomkber on that memo?

MR, JORGENSEN: 1It's 6. Heye's one for 12:43EM
you, Dr, MecGuire.
A There it is. Yes, that's included ir Exhibit
6.
0 and is it bascd on this analysis that you
concluded that the average raw water withdrawn from 12:43FM
Eroken Bow EReservolr TOC levels were higher than the
average raw water levels of TOC withdrawn from Lake
Tenkiller?
Fiy No.
Q 3o what did you do the statistical analysis —- 12:44FPM

TULSA FREELANCE REFORTERS
918=587-2878

c064802d-458a-48d9-he7¢-45559058¢162
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MICHAEL McGUIRE, PhD, VOLUME II, 3-19-09

495
1 Mctropolitan we really revolutionized how
z Metropolitan approached drinking water guality and
3 created the =- oh, the -- most comprehensive taste
4 and odor control -- monitoring and control program
5 in the country at the time. 0Z2:57EM
A ] And --
7 A Yeah, 50 —-
a 0 I'm sorry. T didn't mean te interrupt.
9 A No, just -- just a -- just a variety of
10 different activities in that regard. N2;57PM
11 Q Lre you aware of the scientific standards that
iz relate to drinking water quality?
13 A Yes.
14 Q Do you use those standards in your career?
15 h I do. 02:57FM
16 Q Did you participate in setting some of those
17 standards?
18 A Yes., L've been on a couple of -- of Standard
19 Method Committess and have contribubed particularly
20 analytical standards dealing with taste and odor to 07 57EM
21 standard methods.
22 Q From a scientific point of view, not a legal
23 point of view, but from your group of sclentists and
24 career, are you gualified to give the opiniens that
25 are in your report? Nz2;576M

TULSA FREELANCE REPCORTERS
918-587-2878

a0648e3d-458a-46d9-be7c-4555%098c182
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MICHAEL McGUIRE, PhD, VOLUME II, 3-19-09

496
A Yas,
0 Let's turn to the world of statistics. Do you
uze statistics in your work, Dr. McGuire?
n Yes, all the time.
Q How long have you used statistics in yeour (}2:;5B8FM
work?
A Ever since I worked at the Philadelphiaz Water
Department and began analyzing large datasets in
1973 approximately.
Q Is the atatistical work that you did as part 02:58FM
of this report, the report wo've been discussing for
the last two days, different from the statistical
work you typically do in your carcer?
A No.
Q Bo you feel gualilied to give the statistical Q0Z:58EM
opinions that have been given in this report?
A Tes,
Q Who is Cliften Bell?
pay Cliften Bell is an engineer with Malcolm
pPirnie who has specialized in statisticel analysis 0Z:58PM
of envireonmental engineering datasets. He has -- he
koops up on it because he is the go-to guy, and so
he always has at his fingertips the knowledge that,
you knew, it would take a lot of us some time to
rofresh our memory on, and so rather than trust my 02:59PM

TULSA FREELANCE REFORTERS
918-587-2878

a648e3d-458e-46d9-ba7 45559098152
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MICHAEL McGUIRE, PhD, VOLUME II, 3-195-095

4397

memory, I went to Cliften to —- to get that
analysis, but it's the kind of analysis I've done on
extremely large darasets throughout my careew.

Q And did he agree with all the statistical
decisions and formulations that arc set out in your
report?

A Yes,

Q Let's turn to the topic of algas and
cyanotoxins. Is whether or not particular types of
algae -- let me strike that. Let me start again.
Is -- is -- ig the guestion of whether or not
particular types of algae will produce cyanotoxins
dependent on a number of variakles or just one or --=
gne or few variables?

iy No, a number of variables.

Q And what type of variables?

A Wwell, the production of cyanotoxins is a
function of the metabeolism of these -= of these --
these organisms, and so their presence and how
abundant they are and what -- what environmental
triggers are affecting the production of
cyanotoxins, these are all relevant to the level of
cyanotoxins that might be in a water supply.

Q Ahd the factors that are relevant to whether

or not algae might produce cyanotoxins in a water

0Z2:59FM

02:59PM

02:59PM

03:00FM

03:00EM

TULSA FREELANCE REPORTERS
518-587-2878
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